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Tex. Atty. Gen. Op. GA-0584, 2007 W. 4414817 (Tex.A G)
O fice of the Attorney Cenera
State of Texas
Opi ni on No. GA-0584
Decenber 14, 2007

Re: Nature of the offices of President Pro Tenpore of the Texas Senate and Speaker
of the Texas House of Representatives for purposes of removal fromoffice (RQ
0589- GA)

The Honorabl e Janes L. Keffer
Chair

The Honor abl e Byron Cook
Chai r

Dear Representative Keffer and Representative Cook:

You ask four questions [FN1] about the nature of the offices of the President Pro

Tenpore of the Texas Senate and the Speaker of the Texas House of Representatives:
Question 1: Are the Speaker of the Texas House of Representatives and the Pres-
i dent Pro Tenpore of the Texas Senate “legislative officers” as recently held
by the Texas Suprene Court, officers who serve at the pleasure of the nenber-
ship, according to rules adopted under the authority granted by Article 3,
[section ]11 of the Texas Constitution, or are they “state officers” subject to
renoval only as provided in Article 15, Section 7 of the Texas Constitution?
Question 2: If you conclude that...the Speaker of the Texas House of Represent-
atives and the President Pro Tenpore of the Texas Senate are subject to renoval
only by inpeachnent or other trial and renpoval proceedi ng under Article 15,
Section 7 of the Texas Constitution, what is the effect of the inpeachnent of
either of these officers? That is, does inpeachnent only renove themfromthe
| egi slative office of Speaker or President Pro Tenpore, or does it expel them
from menbership in theHouse/ Senate in a nmanner different from and inconsistent
with, Article 3, Section 11 of the Texas Constitution?
Question 3: If, after the regular legislative session has commenced, a Speaker
chosen by the nenbers of the House is renmoved fromthat office by any | egal
nmeans, does the House then have the power to select a new Speaker, or is it re-
quired tocontinue its operations in the absence of a Speaker, in apparent con-
flict with Article 3, Section 9 of the Texas Constitution?
Question 4: If the rules adopted by the Texas House of Representatives give the
Speaker of the House unlimted discretion to refuse to recogni ze nenbers for
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pur poses of presenting any notion whatsoever--be it a notion to inpeach the
Speaker, a motion to vacate the chair, or any other sort of notion--do those
rules effectively give the Speaker unlinmited ability to prevent his renoval (by
simply refusing to recogni ze nenbers for the required notions)?

Request Brief at 1.

I. Are the President Pro Tempore of the Texas Senate and the Speaker of the Texas
House of Representatives O ficers of the State Such That They May be Renpved Only
Pursuant to Article XV, Section 7 of the Texas Constitution?

To determ ne whether the Speaker of the Texas House of Representatives (the
“Speaker”) and President Pro Tenpore of the Texas Senate (the “President Pro Tem
pore” [FN2] may be renmoved only as provided in article XV, section 7 of the Texas
Constitution, we nust first analyze whether they are “officers of this State” un-
der that constitutional provision.

A. Are the President Pro Tempore and the Speaker officers of this State under art-
icle XV, section 7 of the Texas Constitution?

*2 The President Pro Tenpore and the Speaker are not included in the |list of
“certain” officers who are expressly subject to inpeachnent under article XV, sec-
tion 2 of the Texas Constitution. Tex. Const. art. XV, 8 2 (entitled “Trial of Im
peachnment of Certain Oficers by Senate”); see also Request Brief at 3. Article
XV, section 2 lists “the Governor, Lieutenant Governor, Attorney General, Conmi s-
sioner of the General Land O fice, Conmptroller, and the Judges of the Suprene
Court, Court of Appeals and District Court” as subject to inpeachnent under that
constitutional provision. Tex. Const. art. XV, 8§ 2. Because neither the President
Pro Tempore nor the Speaker appears on that list, neither is subject to inpeach-
ment under article XV,section 2. See id. ; see also Tex. Att'y Gen. Op. No. JC
0418 (2001) at 5-6 n.1 (stating that a menmber of the Railroad Commi ssion is not
subj ect to inpeachment under article XV, section 2); Tex. Att'y Gen. Op. No. O 898
(1939) at 3 (observingthat only those officers named in article XV, section 2 are
subj ect to inpeachment under that provision).

We ook then to article XV, section 7, entitled “Renpval of O ficers When Mde not
Provided in Constitution.” Tex. Const. art. XV, 8 7. This provision requires the
Legi slature to provide by law “for the trial and renmoval fromoffice of all of-
ficers of this State, the nodes for which have not been provided in this Constitu-
tion.” 1d. (enphasis added).

Pursuant to section 7, the Legislature enacted CGovernnent Code chapter 665 to
provi de for the inpeachnment of individuals not listed in article XV, section 2:
[ FN3]
An individual may be renoved froman office or a position by inpeachnent in the
manner provided by the constitution and this chapter if the individual is:
(1) a state officer ;
(2) a head of a state departnent or state institution; or
(3) a menber, regent, trustee, or commi ssioner having control or managenent
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of a state institution or enterprise.
Tex. CGov't Code Ann. 8 665.002 (Vernon 2004) (enmphasis added). Section 665.002(1)
nerely refers to “a state officer”; it does not list specific officers by title,
nor does it elaborate on the type of officer to which it refers.

1. Summary of argunents presented

The Speaker contends that he is an officer of the state for purposes of article
XV, section 7 and Government Code chapter 665. [FN4] He first suggests that “[t]he
predom nant determ ning factor distinguishing those officials who are public of-
ficers fromthose who are not is ‘whether any sovereign function of the governnent
is conferred upon the individual to be exercised by himfor the benefit of the
public largely independent of the control of others.”’ Speaker's Brief at 10
(quoting Aldine Indep. Sch. Dist. v. Standley, 280 S.W2d 578, 583 (Tex. 1955)).
Relying on this standard, he particularly points to “nunerous...functions” bestowed
upon the Speaker by the Texas Constitution and statutes, “any of which clearly
constitutes part of the sovereign functions of the state.” Id. at 11. Further, the
Speaker urges, he holds a two-year termof office under article Il1l, section 9(b)
of the Texas Constitution and takes the “constitutional oath of office” for Speak-
er, both of which he says indicate he is a state officer. Id. at 13-20. Finally,
the Speaker relies on In re Texas Senate, a 2000 Suprenme Court of Texas opi nion,
for the proposition that the Speaker can be both a legislative officer and a state
officer. Id. at 20; see In re Tex. Senate, 36 S.W3d 119 (Tex. 2000).

*3 Your brief, as well as others submitted to this office, contend that the Speak-
er is not an officer of the state for purposes of article XV, section 7 and
chapter 665 of the CGovernment Code. These briefs suggest that In re Texas Senate
andDi ffie v. Cowan, a 1932 Texarkana Court of Civil Appeals opinion, stand for the
proposition that the President Pro Tenpore and Speaker are |egislative officers,
not state officers. See Request Brief at 2-3 (text acconpanying notes 5, 12, and
13). [FN5] One brief contends that |egislators are not subject to inpeachnent gen-
erally. [FN6] Another suggests that the President Pro Tenmpore and Speaker are |e-
gislative officers, not state officers, because “neither position is directly

el ected by theel ectorate, nor appointed by the Governor.” [FN7] And anot her sug-
gests that none of the Speaker's duties are “‘sovereign duties' that woul d nmake
hima state officer under” article XV, section 7. [FN8] Finally, another contends
that the Speaker does notserve a termfixed by [aw [FN9]

We will address these and other argunents as we analyze the rel evant issues.
2. Sunmary of | aw.

Neither article XV nor chapter 665 defines “officers of this state” or “state of-
ficer(s).” [FN1O] See Tex. Const. art. XV, 8 7; Tex. Gov't Code Ann. 88 665.001-

. 028 (Vernon 2004) (chapter 665, subchapters A-B). [FN11l] The constitution isto be
construed according to the plain nmeaning of its words. See City of San Antonio v.
City of Boerne, 111 S.W3d 22, 25 (Tex. 2003) (stating that courts look to the
plain and conmon neani ng of statute's words); see also Booth v. Stripplenman, 61
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Tex. 378, 378-79 (Tex. 1884); Tex. Att'y Gen. Op. No. GA-0293 (2005) at 2 (stating
that the construction of constitutional provisions is generally governed by the
same rul es governing the interpretation of statutes and codes). The neani ngof the
phrase “officers of this state” is ambi guous, however, because on its face the
phrase does not provide a plain-nmeaning definition, and it is not defined in the
constitution, relevant state statutes, or court decisions. And, as indicated by
themany briefs we received in this matter, the phrase appears to be subject to
nore than one reasonable interpretation. Cf. Red v. Bounds, 63 S.W2d 544, 546
(Tex. 1933) (stating that if a statute is susceptible to nore than one meaning, it
shoul d be given the construction that will best effect its purpose rather than a
construction that will permt its terns to be easily evaded). Mreover, analyzing
a simlar phrase, the Texas Suprene Court opined that “[t]he words ‘officers of
the state governnent’ are...very indefinite.” Betts v. Johnson, 73 SSW 4, 4 (Tex.
1903). On its face, the phrase “officers of this state” could refer to a

statew de-el ected official, an appointee to a state conmi ssion or agency, an of-
ficer of a local governnent body in this state, or other kinds of officers. Ac-
cordingly, we rely on established standards to construe the relevant constitution-
al and statutory phrases, including legislative history. See Tex. Gov't Code Ann
§ 311.023 (Vernon 2005) (stating that courts may |l ook to |egislative history to
determi ne the neaning of a statutory or constitutional provision).

*4 The history of article XV, section 7 provides no insight into the meani ng of
the phrase “all officers of the state.” See Tex. Const. of 1876 art. XV, 8§ 7;
Journal of the Texas Constitutional Convention of 1875, at 312-13, 770-71 (Cct. 8
& Nov. 22, 1875); Debates in the Texas Constitutional Convention of 1875, at

190- 201, 445-51 (Seth Shepard MKay, Ph. D., Univ. of Texas Press 1930 (Cct. 8 &
Nov. 22, 1875); cf. Tex. Const. of 1845 art. IX, 8 6 (using |l anguage sinmlar to
that adopted in article XV, section 7 of the 1876 constitution); Journal of the
Texas Constitutional Convention of 1845, at 108, 114-15, 186, 193 (July 28, & Aug.
8, 1845); Debates in the Texas Constitutional Convention of 1845, at 264-81,
465-82 (July 28 & Aug. 8, 1845).

Revi ewi ng the statutory inpeachnment provision's |egislative history, on the other
hand, provides sonme insight into the breadth of the term“state officer” as used
therein. Found today in Governnment Code chapter 665, this provision is traceable
to the 1876 Constitution. Conpare Act of Aug. 21, 1876, 15th Leg., R S., ch. 133,
§ 26, 1876 Tex. Gen. Laws, reprinted in 8 H P.N Gamel, The Laws of Texas
1822-1897, at 219, 226 (listing as officers who were renopvabl e by i npeachnent the
commi ssi oner of agriculture and the commr ssioner of insurance and banking, but not
el aborating on the nmeaning of “state officer”), with Act of Sept. 28, 1917, 35th
Leg., 3d C.S., ch. 34, § 1, 1917 Tex. Gen. Laws 102, 103 (House Bill 44) (anending
the i mpeachnent statute to provide for renoval of the conmmi ssioners of agriculture
and i nsurance and banking as well as “all other state officers and heads of state
departnments or institutions of any kind, and all nmenmbers, regents, trustees, com
nm ssi oners having the control or managenent of any State institution or enter-
prise”) and Letter from Honorable Bruce Bryant to Honorable F.O Fuller, Speaker
House of Representatives (Sept. 21, 1917) (stating that the purpose of House Bil
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44 was to define “what officers, agents, and enpl oyees of the State Government nay
be i mpeached by the House of Representatives...[a]s there are no statutory provi-
sions at this tine..defining specifically who may be inpeached... “) (House Bill 44
on file with the Library and Archives Conmission). Revisions to the Act in 1981
before codification in 1993, provided for the inpeachnent of:

The Governor, Lieutenant Governor, Secretary of State, Attorney Ceneral, State

Treasurer, Conmmi ssioner of the General Land Ofice, Conptroller, Comm ssioner

of I nsurance, Banking Conmm ssioner, Justices of the Suprene Court, Judges of

the Court of Crimnal Appeals, Justices of the Courts of Appeals, Judges of the

district courts, Judges of the crimnal district courts, and all other State

of ficers and heads of State departnents or institutions of any kind, and al

nmenbers, regents, trustees, conmi ssioners having control or nanagenment of any

State institution or enterprise, shall be renoved fromoffice or position by

i mpeachnent ...
*5 See Act of June 1, 1981, 67th Leg., R S., ch. 291, § 68, 1981 Tex. Gen. Laws
761, 792 (enphasis added). In addition to specifically listing certain state of-
ficers such as the Governor and the Lieutenant Governor as subject to inmpeachnent,
the 1981 provision expressly added the broad category of “all other state of-
ficers.” Id. (enphasis added). By using the phrase “all other state officers” in
contrast to the state officers expressly listed, the Legislature nade it clear
thatofficers other than those expressly listed in article XV, section 2 and this
statute, are subject to inpeachnment. The broad phrase “state officers” was then
carried over into the current statute followi ng its non-substantive recodification
in 1993. See Act of May 4, 1993, 73d Leg., R S., ch. 268, § 1, sec. 665.002, 1993
Tex. CGen. Laws 583, 726-27 (codified at Tex. CGov't Code Ann. 8 665.002(1))
(stating that chapter 665 s provisions apply to any “state officer”). Thus, while
the history of this statute does not clarify whether the Speaker and President Pro
Tenpore are “state officers” under chapter 665, it clearly shows that the termis
broader than the list of state officers subject to i npeachment under article XV,
section 2.

VWhen it enacted chapter 665, the Legislature could have expressly included or ex-
cl uded the Speaker as a “state officer” subject to inpeachnment. Alternatively, the
Legi sl ature could have clearly defined what constitutes a “state officer.” Because
the Legislature did neither, the definition of the termis left to the courts.

To date, the courts have not clearly defined what is neant by “state officer” for
t he purpose of inpeachnent. Nor has any court considered the possible inmpeachnent
of officials with the Speaker and the President Pro Tenpore's uni que rol es anddu-
ties. Because the existing | egal guidance on this issue is limted, our advice is
simlarly constrained to the Iimted | egal framework available to us. [FN12]

I ndeed, the Texas Suprene Court has acknow edged that it is difficult to determ ne
whet her a person is an officer of the state. See Betts v. Johnson, 73 SSW 4, 4
(Tex. 1903). This task is particularly difficult given the court's determ nation
that a person may be such an officer for some purposes but not for others. See id.
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That said, the Texas Suprenme Court has at |east discussed concepts to be con-

si dered when eval uati ng whether a person is a state officer for purposes of renov-
al fromoffice under article XV, section 7 or chapter 665. See Dorenfield v. State
ex rel. Allred, 73 S.W2d 83, 85 (Tex. 1934); see also Knox v. Johnson, 141 S.W2d
698, 700-01 (Tex. Civ. App.--Austin 1940, wit ref'd). By adding the notation
“writ refused,” the Texas Suprene Court “adopted the court of civil appeals' judg-
ment and reasoning as its own.” Hubenak v. San Jacinto Gas Transmi ssion Co., 141
S.W3d 172, 193 (Tex. 2004) (Jefferson, J., concurring) (enphasis added) (citing
Tex. Utils. Elec. Co. v. Timons, 947 S.W2d 191, 199 (Tex. 1977)). In effect, the
court of appeal s opinion becane the opinion of the Supreme Court of Texas.

*6 In Dorenfield, the Texas Supreme Court exam ned whether certain Texas Relief
Commi ssi on menbers were “officers of this State” for purposes of renoval from of -
fice under article XV, section 7 of the constitution. Dorenfield, 73 S.W2d at
84-86. This Depression-era agency was overseen by a ni ne-nenber comm ssion, of
whi ch three menmbers were appointed by the Speaker. 1d. at 85. The court recited
such facts as: the appointnments were for a “termfixed by law,” the conmm ssion
menber st ook a constitutional oath of office, and menbers appointed by the Speaker
and Li eutenant CGovernor could be renoved only for cause. Id. Wthout further ex-
pl anation, the court held that the Speaker's appointees were state officers who,
absent death or resignation, served until “renoved after trial under the provi-
sions of sonme valid law.” Id. at 86 (citing Tex. Const. art. XV, § 7).

Six years later, in Knox v. Johnson , the Austin Court of Appeals held that a su-
perintendent of a state hospital was an “officer of the State within the purview
of [section] 7 of [article] XV.” Knox, 141 S.W2d at 701. The Knox court began by
di scussi ng whether a public position is a public office:
a position is a public office when it is created by law, with duties cast on
the i ncunbent which involve an exerci se of sonme portion of the sovereign power
and in the perfornmance of which the public is concerned, and which also are
continuingin their nature and not occasional or intermttent.
Id. at 700 (citations omtted). The court then described facts about the superin-
tendent's position, including: his appointnent for a statutorily fixed, two-year
term taking a constitutional oath; executing a bond “as...required of other state
of ficers”; providing sem -annual reports to the Governor regarding “all nobneys re-
cei ved and di sbursed by hinf; and serving as “custodi an of and responsible for
state property and state funds.” Id. The court summari zed the superintendent's of-
fice as foll ows:
Thus, we have his position designated as an office [created by law]. He is re-
quired to take the constitutional oath of office, and execute an official bond
as is required of other state officers. He is nade a custodi an of and respons-
ible for state property and state funds. His “termof office” and the salary
therefor are fixed by law. Definite and specific governnental duties and powers
are inposed upon himin which the State as a whole is interested. Mnifestly,
he di scharges strictly a governmental function affecting the public as a whole,
and clearly is an officer of the State.
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Though Dorenfield and Knox provide gui dance for our analysis, neither explains to
what degree any particular part of an officeholder's duties, responsibilities, or
facts weighed in the courts' conclusions. Nor do they explain whether the oni ssion
of any particular duty, responsibility, or fact would be significant, or whether
any one such criterion, alone, could be sufficient to establish state-officer
status in a particular case. The courts provide no insight into the relative sig-
ni ficance of any particular fact, such as posting a bond versus performng a sov-
ereign function, or whether additional duties or responsibilities are relevant in
the state-officer analysis. These opinions thus provide little guidance in howto
apply their particular facts, or additional or different facts, in a different
cont ext .

*7 Providing additional guidance, though not in the context of renoval from of-
fice, the El Paso Court of Civil Appeals stated in 1940 that the Speaker is both
an officer of the state and an officer of the Legislature. See MIler v. El Paso-
County, 146 S.W2d 1027, 1034 (Tex. Civ. App.--El Paso 1940), rev'd on other
grounds, 150 S.W2d 1000 (Tex. 1941). Ml er considered whether the Legislature
viol ated the constitutional separation-of-powers principle by delegating to a |oc-
al chanber of commerce the authority to appoint nmenbers to a Board of County Devel -
opnment. See id. at 1034. In analyzing the question, the MIler court found that
Dorenfield, though not conclusive, had "“considerable bearing.” Mller, 146 S. W 2d
at 1034. The MIler court stated:

It is true that the Speaker of the House is an officer of the State; in respect

to the functioning of the legislative branch of the government, an executive

of ficer. However, he is in all respects an officer of the |legislative branch of

the governnent, and his power and function is as such.
Id. Even though the court described the Speaker as an “officer of the State,” such
description has no significance here because the court was not evaluating article
XV, section 7, chapter 665, or the application of either provision to the issue of
whet her the Speaker or President Pro Tenpore are subject to inpeachnent. As a res-
ult, the comment is out of context for our purposes.

In 2000, the Texas Supreme Court considered whether |egislative officers and state
officers are mutually exclusive categories, albeit in a different context. The
court concluded that an officer may be both. In re Tex. Senate, 36 S.W3d 119, 120
(Tex. 2000). Initially, the court noted, the Lieutenant Governor is listed in art-
icle IV of the Texas Constitution as a nenber of the Executive Departnent. See In
re Tex. Senate, 36 S.W3d at 120; Tex. Const. art. 1V, 8§ 16. Thus, the Lieutenant
Governor functions in part as a state official in the Executive Departnent. In re
Tex. Senate, 36 S.W3d at 120. But the court further pointed out that the Lieuten-
ant Governor is naned by the constitution as “President of the Senate,” nmaki nghim
an officer of the Senate. Id. at 120-21; Tex. Const. art. 1V, 8 16(b). The court
noted that “[a]lthough section 16 al so gives the Lieutenant Governor powers and
authority of Governor in specified circunstances, these do not detract fromthe
express reference to the Lieutenant Governor as a Senate officer.” In re Tex. Sen-
ate, 36 S.W3d at 120.
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We al so note that the Texarkana Court of Appeals has opined--in dicta and in a
case not reviewed by the Supreme Court--that the Speaker is not a state officer
and that “the nenbers of the state Legislatures are not ‘officers of the state,’
subj ect to inpeachment, and this will hold true even though the State Constitution
may fail to expressly give the |legislative body control over its own nenbers.”
Diffie v. Cowan, 56 S.W2d 1097, 1101 (Tex. Civ. App.-- Texarkana 1932, no writ)
(Blalock, CJ., dictum) (citing In re Speakership, 25 P. 707, 709 (Colo. 1891)).

[ FN13] However, the state-officer question was not at issue in that case. Thus,
the court's comment about officers of the state was mere dicta, defined as
“observation[s] or remark[s] nade concerning some rule, principle, or application
of law suggested in a particular case, which observation[s] or remark[s] [are] not
necessary to the deternmination of the case.” Four Bros. Boat Wirks, Inc. v. Tesoro
Petrol eum Cos., 217 S.W3d 653, 662 (Tex. App.--Houston [14th Dist.] 2006, pet.
deni ed). “Under the principle of stare decisis, dictumis not binding as a preced-
ent.” Inre Certain Underwiters at Lloyd's, 18 S.W3d 867, 870 (Tex.
App. - - Beaunont 2000, no pet.).

*8 In sum the constitutional and statutory provisions at issue do not expressly
define “officer of this State” for purposes of inpeachment under article XV, sec-
tion 7 of the Texas Constitution, or under chapter 665 of the Governnent Code. See
Tex. Const. art. XV, 8 7; Tex. Gov't Code Ann. § 665.002(1) (Vernon 2004).

Mor eover, no Texas case specifically answers whether the Speaker and the President
Pro Tenmpore are officers of the state for purposes of inpeachnment. The cases ad-
dressing whether a particular officer is a state officer for renoval purposes un-
der article XV, section 7 do not provide analysis regardi ng whether the facts con-
sidered in those cases are exclusive or how to apply such facts or concepts in

ot her situations such as this question.

3. Application of |aw

In searching for guidance, we find that Dorenfield and Knox provide the best

avail abl e framework for analyzing this part of your first question because the
former is Texas Suprene Court authority addressing whether an officer is an of-
ficer of the state for purposes of inpeachment under article XV, section 7, and
the latter addresses the sane question and is the precedential equivalent of a
Texas Suprene Court opinion. Dorenfield, 73 S.W2d at 83; Knox, 141 S.W2d at 700;
see al so Hubenak, 141 S.W3d at 193 (citations onitted) (Jefferson, J., concur-
ring) (clarifying that when the Texas Supreme Court disposes of a case with the
notation “wit ref'd,” the court adopts as its own the reasoning and judgnent of
the court of appeals). Thus, Dorenfield and Knox have equal precedential weight.
Dorenfiel d provides a hel pful but general discussion of the characteristics of a
state officer for purposes of article XV, section 7. Knox is nore expansive than
Dorenfield, providing nore details for analyzing whether a state official is an
officer of this state for that purpose. Therefore, we consider, as did Knox,

whet her the office of the Speaker was “created by law,” whether the official took
a’constitutional oath of office,” and whether he “executed an official bond.”
Knox, 141 S.W3d at 700. Additionally, we |look at whether the official is
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“responsi ble for state property and state funds” and whether his '“term of office

and salary...are fixed by law.” Id. W also deternine whether “[d]efinite and spe-

cific governnental duties and powers are inposed upon [the official] in which the

State as a whole is interested” and the officer “[nlanifestly...discharges strictly
a governmental function affecting the public as a whole.” 1d.

a. Are the offices of the President Pro Tenpore and the Speaker created by |aw?

We first consider whether the President Pro Tenpore's and the Speaker's O fices
are created by law. In Dorenfield, the menbers of the Texas Relief Conmm ssion were
to be appointed pursuant to statutory authority. Dorenfield, 73 S.W2d at 84, 85.
In Knox, the court explained that the state hospital superintendent's position was
a “public office when it [was] created by law.” Knox, 141 S.W2d at 700. Though
that court was discussing authorities distinguishing public officers frompublic
enpl oyees, the court concluded based on those authorities, the constitution, and
the statutes, the superintendent was “inescapabl[y]...an officer of the State.” Id.
In both cases, but particularly in Knox, the courts consi dered whether an office
was created by |law as part of its determ nation of whether the officehol der was an
officer of the State for purposes of article XV, section 7. See Dorenfield, 73
S.W2d at 84, 85; Knox, 141 S.W2d at 700.

*9 There can be no doubt that both the President Pro Tenpore and the Speaker ful -
fill this criteria for purposes of our analysis. The President Pro Tenpore's of-
fice is elected and the duties of the office prescribed in article Il1l, subsection
9(a), and the Speaker is elected as described in subsection 9(b) of that same pro-
vision. Tex. Const. art. Ill, 8 9(a)-(b). Both offices are established by the
Texas Constitution. Although both the President Pro Tenmpore and the Speaker satis-
fy the criterion of holding a position created by law, it is doubtful that this

el enent, alone, would suffice to establish state officer status for purposes of

i mpeachnent .

b. Do the President Pro Tenpore and the Speaker exercise soverei gn or governnent-
al functions?

We next anal yze whet her the President Pro Tenpore and Speaker exercise sovereign
or governnmental functions for purposes of article XV, section 7 and chapter 665 of
t he Gover nnent Code. Although Dorenfield and Knox each credit this consideration
as relevant to the state-officer analysis, neither case provides a thorough ana-
lysis of what constitutes a “sovereign function.” At nost, these cases-
-particularly Knox --provide a benchmark for the |l evel of sovereign functions that
m ght indicate that a person is a state officer. Qur assessnment will thus focus on
whet her the duties exercised by the President Pro Tenpore and the Speaker rise to
the | evel of the sovereign functions described in Knox. See Knox, 141 S.W2d at
700.

The President Pro Tenpore's constitutional and statutory authority is primarily,
if not solely, provisional. Under article Ill, section 9(a) of the constitution,
the President Pro Tenpore performs the Lieutenant Governor's duties when the Lieu-
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t enant Governor is absent or when the Lieutenant Governor's office is vacant. See

Tex. Const. art. Ill, 8 9(a). The President Pro Tenpore would al so succeed to the
of fice of Governor if the Governor and Lieutenant Governor were unavail able. See
Tex. Const. art. IIl, 8 9(a); art. IV, 8§ 17(a); Tex. Cov't Code Ann. 8401.023(a)

(Vernon 2005); see also Tex. Cov't Code Ann. 8§ 303.001(1) (Vernon 2005) (defining
“governor for a day cerenony”). Simlarly, the Speaker al so exercises a provision-
al role as a possible successor to the Governor should the Governor, Lieutenant
Governor, and President Pro Tenpore be unavail able. See Tex. Gov't Code Ann. §
401.023(a) (1) (Vernon 2005).

These provisional duties of the President Pro Tenpore and the Speaker do not ap-
pear to “involve an exercise of some portion of sovereign power...which also are
continuing in their nature and not occasional or intermttent.” Knox, 141 S. W 2d
at 700. In fact, by virtue of being provisional, such duties appear to be inher-
ently occasional or intermttent. Because these provisional tasks largely repres-
ent the President Pro Tenpore's role, a court follow ng Knox would Iikely con-
clude--at |least as to the sovereign-function analysis--that the President Pro Tem
pore is not a state officer for inpeachnent purposes under article XV, section 7
and chapter 665 of the Governnent Code.

*10 If the Speaker's constitutional and statutory authority were likewise linited
only to provisional duties, a court applying Knox would likely reach the sane con-
clusion and find that the sovereign-function analysis al so wei ghs agai nst the
Speaker being a state officer for inpeachment purposes. But the Speaker's prinmary
duties and functions are not provisional, and his duties are statew de in scope.

For exanple, separate and apart fromthe Speaker's duties as a |egislator elected
to represent the voters of his district, the Speaker--as Speaker-- serves as a
menber of certain statew de boards and comm ssions. The Speaker, along with state
of ficers including the Lieutenant Governor, the Attorney Ceneral, the Conptroller
of Public Accounts, and the Conmi ssioner of the General Land Office, is required
to serve on the Legislative Redistricting Board. Tex. Const. art. Ill, & 28. The
Speaker al so serves with the Lieutenant Governor as joint chair of the Legislative
Budget Board. Tex. Cov't Code Ann. 8§ 322.001(b) (Vernon 2005). And the Speaker is
required to serve on the State Preservation Board. 1d. at 8§ 443.003(a) (Vernon
2004) .

In addition to these service duties, the Speaker appoints nenbers of other

st at ewi de boards and conm ssions, including bodies within the Executive Depart -
ment. See Tex. Const. art. I1l, 8§ 24a(a)(3) (requiring the Speaker to appoint two
menbers to the Texas Ethics Comm ssion); Tex. Gov't Code Ann. § 71.012(5) (Vernon
2004) (requiring the Speaker to appoint one representative to the Texas Judici al
Council); id. 8322.001(a) (requiring the Speaker to appoint two nenbers of the Le-
gi sl ati ve Budget Board); id. 8 443.003(a) (requiring the Speaker to appoint a nem
ber of the State Preservation Board); id. 8801.104(b) (requiring the Speaker to
appoint a representative to the Texas Pension Review Board); id. §815.002
(requiring the Speaker to appoint a trustee of the Texas Enpl oyee Retirenent Sys-
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tem.

Anmong these statew de roles, the Speaker participates directly in significant as-
pects of the State's fiscal and governnmental managenment. See Tex. CGov't Code Ann.
8§ 71.012(5) (Vernon 2005), 322.001,. 008,. 011,. 017 (as Legislative Budget Board
joint chair, the Speaker oversees the State's budget and state agencies' opera-
tions and fiscal affairs); id. 8§ 316.005 (the Speaker serves on a Legislative
Budget Board conmittee that adopts constitutionally required limt on growth

rat eof appropriations in a biennium; id. 8§ 481.078(e) (Vernon Supp. 2007)
(requiring the Speaker to approve grants from Texas Enterprise Fund for state eco-
nom c devel opnent); Tex. Const. art. Il1l, 8 28 (as one of five nmenbers of Legis-

| ative Redistricting Board, the Speaker is responsible for redistricting State's
senatorial and representative districts when the Legislature does not do so); Tex.
Const. art. V, 8 7a(e) (as a Legislative Redistricting Board nenber, the Speaker
is responsible forredistricting State's judicial districts when the Judicial Dis-
tricts Board does not do so). In particular, the Legislative Budget Board has sig-
ni ficant authority over the execution of the State's budget, including the right
to require an audit of anyState agency at any time. Tex. Gov't Code Ann. 88
322.010-.011(b) (Vernon 2005). The Legi sl ative Budget Board al so has authority
both to halt the expenditure of state funds to an agency in an energency, id. §
317.002, and to reduce the amount of state funds sent to school districts if there
are insufficient funds in the second year of a bienniumto fund the origina
amount. Tex. Educ. Code Ann. § 42.253 (Vernon Supp. 2007).

*11 Notably, this I evel of executive authority assigned to the Speaker under the
constitution and the Governnent Code is not shared by any other legislator. For

i nstance, article Ill, section 28 of the constitution |ists the Speaker, al one
anong all legislators, as serving on the Legislative Redistricting Board al ong
with a group of executive officers: the Lieutenant Governor, the Attorney General
the Conptroller of Public Accounts, and the Comm ssioner of the General Land O -
fice. The constitution provides that when the Legislative Redistricting Board
takes action, it “shall be in witing and signed by three (3) or nore of the mem
bers of the Board duly acknow edged as the act and deed of such Board, and, when
so executed and filed with the Secretary of State, shall have force and effect of
law.” 1d. The Legislative Redistricting Board's activity is not subject to review,
veto, or approval by the Governor, nor is it subject to a vote by the Legislature.
Id. Such constitutionally-mndated, self-executing authority is a “[d]efinite and
speci fic governmental dut[y] and power[]” inposed upon the Speaker that affects
the State as a whole. Knox, 141 S.W2d at 700.

Beyond the scope and significance of his duties, it is also relevant to the sover-
ei gn-function analysis that the Speaker perforns many of these governmental func-

tions in his own right, exercising discretion wi thout the oversight of others. See
Green v. Stewart, 516 S.W2d 133, 135-36 (Tex. 1974) (discussing whether a county
tax assessor-collector perforns a sovereign function of government); Aldine, 280

S.W2d at 582-83 (noting that one who acts in his own right is largely independent
of others' control); Dunbar v. Brazoria County, 224 S.W2d 738, 740-741 (Tex. Civ.

© 2008 Thonson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000176&DocName=TXGTS71.012&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000176&DocName=TXGTS71.012&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000301&DocName=TXCNART3S28&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000301&DocName=TXCNART5S7A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000301&DocName=TXCNART5S7A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000176&DocName=TXGTS322.010&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000176&DocName=TXGTS322.010&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000173&DocName=TXEDS42.253&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000301&DocName=TXCNART3S28&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1940128145&ReferencePosition=700
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1940128145&ReferencePosition=700
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1974133002&ReferencePosition=135
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1974133002&ReferencePosition=135
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1955102178&ReferencePosition=582
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1955102178&ReferencePosition=582
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1955102178&ReferencePosition=582
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1950121243&ReferencePosition=740

Tex. Atty. Gen. Op. GA-0584, 2007 WL 4414817 (Tex.A.G.) Page 12

App. --Galveston, wit ref'd) (sane); see also Tex. Att'y Gen. Op. No. GA-0057
(2003) at 3-5 (distinguishing public officer frompublic enployee on the basis of
whet her the officer perforns a sovereign function for the benefit of the public

| argely i ndependent of the control of others). The Speaker exercises his various
appoi nt ment and oversi ght powers largely independent of others' control. See,
e.g., Tex. Cov't Code Ann. 8§ 71.012(5) (providing no linmtation on the Speaker's
power to appoint a menmber of the House to serve on the Texas Judicial Council),
id. 8§ 322.001(b) (the Speaker is a joint chair with the Lieutenant Governor--an

i ndi sputable officer of the state--of the Legislative Budget Board); id. §
481.078(e) (Governor may award noney appropriated fromthe Texas Enterprise Fund
only with the express written prior approval of the Lieutenant Governor and Speak-
er). These discretionary duties further denonstrate that the Speaker perforns
meani ngf ul soverei gn functions of governnent. [FN14]

Finally, as discussed above, all of these duties are “continuing in their nature
and not occasional or intermttent.” See Knox, 141 S.W2d at 700. For instance,
section 316.004 of the Governnent Code requires the Legislative Budget Board to
nmeet no |later than Decenber 1 of every even-nunbered year and begin a series of
public neetings that culmnate in its transm ssion of the budget and the genera
appropriations bill to the Legislature no |later than the first week of the next
regul ar session. Tex. CGov't Code Ann. 88 316.004, 322.008 (Vernon 2005); see also
id. 8§ 322.008(d). Because it requires the Legislative Budget Board to neet as a
predi cate to the commencenent of the session, section 316.004 recognizes that the
Board has to neet between |egislative sessions. See Hendee v. Dewhurst, 228 S. W 3d
354, 360-61 (Tex. App.--Austin 2007, pet. denied). As joint chair of the Board,

t he Speaker necessarily exercises ongoing duties affecting the fiscal nanagement
ofthe State during tinmes the Legislature is not in session. Additionally, article
11, section 28 of the constitution nakes clear that the Legislative Redistricting
Board al so functions between | egislative sessions. Tex. Const. art. IIl, § 28.

That Board's formation is not even triggered until the Legislature fails to nmake
an apportionnment during the first regular |egislative session after the publica-
tion of each United States decennial census. Id. ; see also Inre Perry, 60 S. W3d
857, 860-61 (Tex. 2001) (discussing how the Board “stepped into the Legislature's
shoes after that body failed to act”); Terrazas v. Ramrez, 829 S.W2d 712, 727-28
& n.3 (Tex. 1991) (orig. proceeding) (discussing sanme structure in detail).

*12 Havi ng taken neasure of the nature, scope, and significance of the Speaker's
constitutional and statutory duties, we return to the benchmark set by Knox. By
any standard, the Speaker's role would seemto exceed the scope of the duties per-
formed by the state hospital superintendent in that case. See Knox, 141 S.W2d at
700-701. As described by the Knox court, the hospital superintendent's duties in-
cl uded bei ng “custodi an of and responsible for state property and state funds.”
Id. at 700. He nade sem -annual reports to the Governor regardi ng nonies received
and di sbursed. 1d. The Knox court found these duties to be “governmental func-
tion[s] affecting the public as a whole” and “[d]efinite and specific governnental
duties and powers...i nposed upon himin which the State as a whole is
interested”--i.e., they were “sovereign functions” that tended to show that the
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superintendent was a state officer under article XV, section 7. See id. Conpared
to these duties, there can be little doubt that the Speaker's duties described
above are |ikewi se “sovereign functions” for this purpose. Thus, a court applying
Knox woul d likely find that the Speaker exercises a sovereign function in that he
“di scharg[es] strictly a governnental function affecting the public as a whole,”
see id., which in turn would favor treating himas a state officer.

Sonme briefs depart fromthe Knox rubric and attenpt to apply other authorities in
anal yzing the Speaker's duties. But unless and until the Texas Supreme Court con-
cl udes that Knox does not apply in analyzing whether the Speaker and President Pro
Tenpore are state officers for purposes of inpeachnment, or provides a different
par adi gm for anal yzi ng whether they are state officers, we are bound to apply the
Knox anal ysi s.

Mor eover, these other authorities do not appear relevant to the instant question.
For exanple, one brief suggests that a court could decide that the Speaker's du-
ties are anal ogous to the “superadded duties” perforned by the presiding judges of
adm nistrative judicial districts, which do not render the presiding judge's posi-
tion a “new office.” Eucaline Med. Co. v. Standard Inv. Co., 25 S.W2d 259, 261
(Tex. Civ. App.--Dallas 1930, wit ref'd). But in Eucaline, the court reasoned
that the presiding judge perforns functions that “are judicial in nature [and] are
not inconsistent with the constitutional duties of the district judge.” Eucaline
Med. Co., 25 S.W2d at 261. Because the Speaker's board and conm ssion service and
appoi ntnent duties, as described above, are not nerely legislative in nature, but
are, instead, executive in nature, they are not anal ogous to the “superadded” ju-
dicial duties of presiding judges in Eucaline. For the same reasons, the Suprene
Courtof Texas's holding that Legislators appointed to the Tax Survey Conmittee
were not entitled to additional per diem conpensation for their work between ses-
sions has no bearing on how the Speaker's duties are classified. Terrell v. King,
14 S.W2d 786, 790-92 (Tex. 1929). The conmittee nmenbers in Terrell were nerely
performng a function of the Legislature during the interimperiod between ses-
sions. See id. at 790 (concluding that the Legislature has authority to nmaintain
committees during the interim between sessions). By contrast, the independent and
executive nature of the Speaker's duties transcend his role as a nenber of the Le-
gislature or a legislative officer.

*13 W& also reject the contention that In re Texas Senate would be read to con-
clude that the President Pro Tenpore and Speaker remain |egislators who are not
rendered state officers nerely by virtue of their additional duties. See In re
Tex. Senate, 36 S.W3d at 120-21. That case concerned the constitutional mandate
that, if the Lieutenant Governor's office becones vacant, the Senate nust elect a
Senator to performthe Lieutenant Governor's duties until the next general elec-
tion. Tex.Const. art Ill, 8 9(a). The court westled with whether the Lieutenant
Governor's additional, non-legislator duties renoved the Senator elected to per-
formthe Lieutenant Governor's duties fromthe category of Senate officers. In re
Tex. Senate, 36 S.W3d at 120-21. The court concluded that they did not because an
i ndi vidual may be both a state officer and a legislative officer. 1d. at 120
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Mor eover, the court indicated that it was this Senator's performance of duties as-
signed to the Lieutenant Governor as a nenber of the Executive Departnent that
rendered hi m sonething nore than a Senate officer--even though he would not becone
an Executive Departnent officer hinself. See Id. Because the Speaker's board and
commi ssi on servi ceand appoi ntnent duties appear to be nore executive than | egis-
lative, a court is nore likely to conclude that In re Texas Senate supports rather
than refutes a conclusion that the Speaker, in that capacity, performs sovereign
functions or duties distinct fromhis duties as a legislator. [FN15]

In sum applying the sovereign-function analysis set out in Knox, we conclude that
the Speaker's functions as Speaker are sufficiently sovereign in nature to suggest
he is a state officer, especially when conpared to the functions of the superin-
tendent of a state hospital found to be sovereign duties under Knox.

c. Are the President Pro Tenpore and the Speaker offices' terns fixed by | aw?

We turn to the question of whether the President Pro Tenpore and the Speaker serve
atermfixed by law. See Dorenfield, 73 S.W2d at 87; Knox, 141 S.W2d at 700.
“Where, therefore, the tenure of the office is not fixed by law, and no other pro-
vision is made for renoval, either by the constitution or by statute, it is said
to be ‘a sound and necessary rule to consider the power of renpval as incident to
t he power of appointnent.”’ See Dorenfield, 73 S.W2d at 87 (quoting Mechenon Pub-
lic Oficers, section 445, page 284). [FN16]

Article Ill, section 9 provides for the election of the President Pro Tenpore and
t he Speaker:
(a) The Senate shall, at the begi nning and cl ose of each session, and at such

other times as may be necessary, elect one of its nmenbers President pro tem
pore, who shall performthe duties of the Lieutenant Governor in any case of
absence or temporary disability of that officer. If the office of Lieutenant
Gover nor becomes vacant, the President pro tempore of the Senate shall convene
the Conmttee of the Whole Senate within 30 days after the vacancy occurs. The
Committee of the Whole shallelect one of its nmenbers to performthe duties of

t he Lieutenant Governor in addition to the nmenber's duties as Senator until the
next general election. If the Senator so el ected ceases to be a Senator before
the election of a new Lieutenant CGovernor, another Senator shall be elected in
the sane manner to performthe duties of the Lieutenant Governor until the next
general election. Until the Cormittee of the Whole elects one of its nmenbers
for this purpose, the President pro tenpore shall performthe duties of the

Li eut enant Governor as provided by this subsection.

*14 (b) The House of Representatives shall, when it first assenbles, organize
tenporarily, and thereupon proceed to the election of a Speaker fromits own
menbers.

Tex. Const. art. Ill, 8 9(a)-(b); see also Tex. Gov't Code Ann. 8§ 302.001 (Vernon

2005) (directing the House to el ect a Speaker upon convening in regular session
with a quorum present unless a majority of the nenbers present decides todefer the
el ection). [FN17]
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Article I'll, section 9(a) of the Texas Constitution provides that the President
Pro Tenpore does not hold office for a fixed term “The Senate shall, at the be-
gi nning and cl ose of each session, and at such other times as may be
necessary, el ect one of its nenbers President pro tenmpore... " Tex. Const. art. 111
8§ 9(a) (enphasis added). Accordingly, a court would likely conclude the President
Pro Tenmpore lacks the requisite “termfixed by | aw described in Dorenfield, 73
S.W2d at 87, and in Knox, 141 S.W2d at 701.

Section 9(b), by contrast, requires the House to elect a Speaker after first as-
senbl i ng and organizing itself tenporarily. See Tex. Const. art. Ill1, 8 9(b). Sonme
briefs received by this office conpare subsection (a), which expressly recognizes
that a President Pro Tenpore may be el ected at any necessary time, with subsection
(b), in which the House | acks express authority to el ect a Speaker at tinmes other
than when the House first assenbles. These briefs contend that subsection (b)

provi des the Speaker with a definite two-year termof office and precludes the
House from el ecting a new Speaker at any tinme other than after it has first as-
senbl ed and organi zed tenporarily. [FNL18]

This argunent is essentially the doctrine of statutory construction known as ex-
pressi o unius est exclusio alterius, or “the expression of one inplies the exclu-
sion of others.” See Md-Century Ins. Co. v. Kidd, 997 S.W2d 265, 273 (Tex.
1999). Though not an absolute rule, the doctrine aids in determning | egislative-
-or in the case of the constitution, the electorate's and the |egis-

lature' s--intent. See id. at 274.

Under this argunent, the House shall elect a Speaker only “when it first assenbles
[and] organize[s] tenporarily.” W note however that the Supreme Court of Texas

di sfavors reading words into constitutional provisions. See Danpbn v. Cornett, 781

S.W2d 597, 599 (Tex. 1989) (declining to nodify the phrase “nmenmber of the Legis-

[ature” in article Ill, section 18 with the word “former”).

We presune that all words included and excluded from an enactnment are included and
excl uded purposefully. See Red River Nat'l Bank v. Ferguson, 206 S.W 923, 925
(Tex. 1918). W presune that the Legislature never does a usel ess act. SeeCaneron
v. Terrell & Garrett, Inc., 618 S.W2d 535, 540 (Tex. 1981). We generally use the
same rules of construction to construe the constitution that we use to construe
statutes. Tex. Att'y Gen. Op. No. GA-0293 (2005) at 2 (citing Booth v. Stippleman,
61 Tex. 378 (1884)).

*15 Section 9(b) could have mirrored section 9(a) in providing that the Speaker be
chosen at the begi nning of each session, at the end of each session, and at such
ot her times as necessary. See Tex. Const. art. II1l, & 9(a)-(b). But section 9(b)
does not contain such | anguage. The only reasonabl e deducti on based on the differ-
ent language is the framers intended the tinmes and occasi ons upon which the Speak-
er is to be elected are different than times and occasi ons upon which the Presid-
ent Pro Tenpore is to be elected. The framers denonstrated know edge and ability
about how to structure the election of a President Pro Tenpore nore than once dur-
ing a session and thereafter. Those sane framers chose not to use a simlar struc-
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ture to el ecta Speaker. The significance of that distinction cannot be ignored. W
nmust presume that the |anguage in 9(a) was intended to have an effect; accord-
ingly, we nmust presune the franmers' decision to onmit it in section 9(b) was inten-
ded to have a different effect.

Thus, the contrasting | anguage of subsections 9(a) and (b) suggests that the
Speaker is elected at the commencenent of a regular |egislative session and serves
until such tine as the next regular |egislative session begins. Article Il1l, sec-
tion 9(b) has a nmeaning that is different fromsection 9(a). W nust presune that
this difference is intentional and that this difference is a manifestation of
voters' and legislators' intent to define when a Speaker serves as Speaker. This
difference is denonstrated by the constitutional provisions that require the
Speaker to continue serving in that capacity after the Legislature adjourns. See
id. art. Il1l, 8 28. Neither that provision nor article Ill, section 9(b) nor any
ot her provision provides for the selection of a Speaker at any tinme other than
when the House of Representatives first convenes. See id. 8 9(b). The only concl u-
sion that can be gleaned fromthe text of the constitution is the framers' intent
that the duly el ected Speaker continue as Speaker after the regular session ends.

Thi s concl usion has been perpetuated by the Legislature itself. Nunerous statutes
require the Speaker to serve on statew de boards and commi ssions, performng sig-
nificant duties of interest to the public as a whole, often explicitly when the
House is not in session. In fact, the Legislature expressly nmandates ongoi ng ser-
vice by the Speaker vis-&agrave;-vis the Legislative Budget Board and the Preser-
vation Board. See, e.g., Tex.Gov't Code Ann. 8§ 316.004 (Vernon 2005). The perform
ance of these significant duties between |egislative sessions appears to be of no
| ess inportance than their performance during a | egislative session.

I ndeed, those ongoing duties inplicate another constitutional provision that sup-
plies an end point for the Speakership, which in turn further suggests that a
Speaker serves a fixed term Article XVI, Section 17 provides that “[a]ll officers
within this State shall continue to performthe duties of their offices unti

their successors shall be duly qualified.” Tex. Const. art. XVlI, § 17. The Speak-
er's duties as joint chair of the Legislative Budget Board by | aw are ongoi ng at
the tine that the next Speaker election occurs: the Board is obligated to neet no
| ater than Decenber 1 in the year preceding the next regular session to begin cal-
culating the State's estimted economic growh for budget purposes, Tex. Gov't
Code Ann. § 316.004 (Vernon 2005), and then to prepare and transmit a copy of the
budget of estimated appropriations no later than the fifth day after the session
convenes, id. 8 322.008(c). Thus, because the Speaker has these ongoi ng Board du-
ti es when the next Speaker election occurs at the beginning of the session, and he
is constitutionally commanded to continue perform ng those duties until the next
Speaker is “duly qualified,” Tex. Const. art. XVlI, § 17, the Speakership nust con-
tinue until that point. Thatlegally required ending point for the office further

i ndi cates that the Speaker serves for a fixed term

*16 Yet one brief cites article XVI, section 17 for the opposite proposition: un-
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like other “officers within this State [who] continue to performthe duties of
their offices until their successors shall be qualified,” the Speaker froma pre-
vi ous regul ar session does not serve until the succeeding Speaker is selected. See
Geren et al. Brief at 14 (quoting Tex. Const. art. XVlI, § 17, providing that
“[a]ll officers within this State shall continue to performthe duties of their
of fices untiltheir successors shall be duly qualified”). This brief relies on the
fact that, by statute, the Secretary of State or Attorney Ceneral initially

presi des over the House until the election of a new Speaker. See Tex. CGov't Code
Ann. 8§ 301.001-.005 (Vernon 2005). Accordingly, this argunent proceeds, the
“position of Speaker is not enbraced by the term‘all officers' in [article 16,
section 17 of the Texas Constitution] in that no Speaker continues to preside un-
til his successor is qualified.”See Geren et al. Brief at 15.

Thi s argunent assumes, however, that the Speaker nust performthe duties described
in sections 301.001-.005 of the Governnment Code prior to the election of a new
Speaker. See, e.g., Tex. Gov't Code Ann. § 301.003 (Vernon 2005), id. 88§

301. 001-.005 (the Secretary of State, or in his absence, the Attorney Ceneral
shal|l appoint a clerk to take m nutes of House proceedings); id. § 301.004 (the
Clerk shall adm nister the official oath to each nenber-elect). The Speaker does
not have a duty to performthose functions; the Secretary of State, Attorney Gen-
eral, or clerk does. See id. Nor does any constitutional, comon-law, or contra-
dictory statutory provision purport to assign such duties to the Speaker.

Mor eover, this argument does not account for the fact that, as discussed above,
the Speaker is perform ng other statutory duties in this time frame as a nmenber of
the Legislative Budget Board. [FN19] Therefore, we do not discern fromarticle
XVI, section 17 the inference that the Speaker is not an officer of the state.

O her briefing suggests the differences between sections 9(a) and (b) are better
understood in light of when each of the officers at issue was designhated to suc-
ceed the Governor in the event of a vacancy in that office. The President Pro Tem
pore was placed in the line of succession at the time the constitution was adopted
in 1876. Accordingly, it is suggested the constitutional franmers provided in great
detail for the President Pro Tenpore's role in the event of a vacancy. The Speak-
er, onthe other hand, was not anobng those officers who m ght succeed the Governor
at the tinme the constitution was adopted in 1876, [FN20] and the constitutiona
framers thus had no commensurate reason to provide the sane anount of detail for
vacancies in the Speaker's office. See Geren et al. Brief at 23-24 (suggesting
that section 9(a) provides specifically for replacing the President Pro Tenpore
because the “franmers...sinply recogni zed that...the [p]resident pro tenpore may need
to assune the duties of governor”). Under this theory, “[t]he framer[]s['] acknow
| edgment that the Constitution's provisions for gubernatorial succession night re-
quire this eventuality [in subsection 9(a)] can in no way be interpreted as a
deni al of any renoval power that resides in the House [under subsection 9(b)]..
Geren et al. Brief at 24.

*17 This argument is inconsistent with the |anguage of section 9(a) for severa
reasons. First, section 9(a) does not provide any | anguage indicating that the
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net hodol ogy for selecting a President Pro Tenpore has anything to do with the |ine
of succession to the Governor. To the contrary, it articul ates reasons for select-
ing a President Pro Tenpore that have nothing to do with the line of succession.
For instance, the first sentence states:

The Senate shall, at the beginning and cl ose of each session, and at such ot her
times as may be necessary, elect one of its nenbers President pro tenpore, who
shall performthe duties of the Lieutenant CGovernor in any case of absence or tem
porary disability of that officer.

Tex. Const. art. Ill, 8 9(a). The reference to tenporary disability obviously has
nothing to do with the line of succession. In addition, subsection 9(a) also

provi des that the President Pro Tenpore shall be elected at the begi nning and the
cl ose of each session. Tex. Const. art. II1l, 8 9(a). Miltiple occasions for elect-
ing the President Pro Tenpore seem unnecessary if the intent were focused on |ine
- of - succession contingencies

The |line of succession seens nore appropriately addressed in the remaining sen-

tences of section 9(a):
If the office of Lieutenant Governor becones vacant, the President pro tenpore
of the Senate shall convene the Cormittee of the Whole Senate within 30 days
after the vacancy occurs. The Committee of the Whole shall elect one of its
menbers toperformthe duties of the Lieutenant Governor in addition to the nmem
ber's duties as Senator until the next general election. |If the Senator so
el ected ceases to be a Senator before the election of a new Lieutenant Gov-
ernor, another Senator shall be elected in the same manner to performthe du-
ties of the Lieutenant Governor until the next general election. Until the Com
mttee of the Whole elects one of its menbers for this purpose, the President
pro tenmpore shall performthe duties of the Lieutenant Governor as provided by
this subsection.

Tex. Const. art. 111, 8 9(a). Thus, the contrast in |anguage between the first

sentence of section 9(a) and the only sentence of 9(b) seens to carry great

wei ght .

It is also suggested that Texas Governnment Code section 302.001 indicates the
Speaker is not elected for a fixed term because that section expressly allows the
House members to defer electing a Speaker. See Tex. Gov't Code Ann. 8§

302. 001(Vernon 2005). Although this argument may be instructive as to when the
Speaker's term may begin, it sheds no |light on whether, once that term comences,
it is fixed. [FN21]

The Speaker also urges a finding that he serves a definite two-year term because
it “is consistent with provisions in [the constitution] establishing that other
public officers, including appointed officers, serve fixed terns during which they
are subject to renoval only in specified circunstances or under specific proced-
ures.” See Speaker's Brief at 16 (citing Tex. Const. art. XVvl, 8§ 30, 30a; id.

art. V, 8 24). This and simlar argunents nerely beg the question of whether

t heSpeaker is a state officer and, noreover, whether he is a state officer for
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pur poses of removal from office. Thus they are not conclusive on the question of
whet her the Speaker serves a fixed term

*18 The constitution is preci se about when the Speaker's term begins-- “when [the
House] first assenmbles.” See Tex. Const. art. I1l, 8 9(b). Although neither the
constitution nor statutes are precise about when the Speaker's term ends, they
clearly contenplate--in some instances require--the Speaker to serve past the tine
when the | egislative session adjourns and continue until the next |egislative ses-
sion begins. The only conclusion that can be drawn fromthis constitutional and
statutory framework is that the Speaker's term begi ns when the House first as-
senbl es for one session and ends when the House first assenbles at the begi nning
of the next session. As a result, and especially in light of the neaningful dif-
ferences in the constitutional |anguage contained in subsections 9(a) and 9(b), a
court woul d probably conclude the Speaker's termis sufficiently “fixed by |aw
that it satisfies Dorenfield and Knox. See Dorenfield, 73 S.W2d at 87; Knox, 141
S.W2d at 701.

d. Did the President Pro Tenpore and the Speaker take oaths of office or deposit
bonds?

Citing Knox, the Speaker suggests that his taking a constitutional oath of office-
-as Speaker--is an indication of a state office. See Speaker's Brief at 19-20; see
al so Knox, 141 S.W2d at 700 (referring to the fact that the superintendent of the
San Antonio State Hospital took an oath of office). Though neither the Knox court
nor the Texas Supreme Court in Dorenfield articul ated why the oath was of signi-
ficance in this analysis, and neither explained the weight to beaccorded to the
oath, it appears to be an indication of state office. See Knox, 141 S.W2d at 700
Dorenfield, 73 S.W2d at 86-87. No brief disputes that the Speaker takes such an
oath as Speaker --in addition to the oath taken as a representative. Tex. Const.
art. XVl, 8 1(a) (prescribing the official oath for “[a]ll elected and appointed
of ficers”). However, taking the constitutional oath of office is but one of sever-
al factors indicating whether a particular official is an officerof the state.
VWil e Dorenfield and Knox support the notion that an official oath is an indica-
tion of state officer status, those cases do not hold that taking such an oath,

st andi ng al one, would be dispositive as to whether an officer is--or is not--a
state officer for inpeachnent purposes. See Dorenfield, 73 S.W2d at 86-87; Knox,
141 S.W2d at 700-01.

For simlar reasons, depositing a bond is nerely one of several indicia of whether
sonmeone is a state officer. See Knox, 141 S.W2d at 700 (including the depositing
of a bond in a list of considerations in detern ning whether soneone is astate of-
ficer). In fact, the absence of a bond requirenent does not negate state-officer
status. See Dorenfield, 73 S.W2d at 86 (not including the depositing of a bond
froma list of facts considered in determ ning whet her soneone is an officer of
the state). Many officials who are indisputably state officers are not required to
post a bond--Attorney General, Supreme Court Justices, District Court Judges--just
to name a few See also, e.g., Tex. Const. art. IV, 8 1 (listing the AttorneyCen-
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eral as an officer of the Executive Departnent of the State). W find no author-
ity, and no briefs subnmitted to this office suggest that any statutory or consti-
tutional provision requires the Speaker or President Pro Tenpore to post a bond.
Considering all of this, it is unlikely a court would place much wei ght on the
bond el ement when determn ning whether the President Pro Tenpore or Speaker is a
state officer for purposes of inpeachnent.

e. Concl usion

*19 A court would likely find the President Pro Tenpore is not an officer of this
state for purposes of renoval fromoffice under article XV, section 7 of the Texas
Constitution and Governnment Code chapter 665. W base this conclusion on our de-
termination that the President Pro Tenpore does not perform sovereign functions
except provisionally, in the absence of the Lieutenant Governor, and does not
serve for termfixed by law. See Dorenfield, 73 S.W2d at 87; Knox, 141 S.W2d at
700. We do not believe a court would conclude that taking a constitutional oath,
absent other indicia of state office, is not sufficient to establish a position as
an officer of this state for purposes of renpoval fromoffice.

On the other hand, we believe a court would likely deternine the Speaker is a
state officer on the bases that the person elected to this position by the House
menbers performs sovereign functions of this state and nore likely than not serves
a fixed termas provided by law. No one denies that the Speaker, as Speaker, took
an oath. Because we find no statutory requirenment that the Speaker post a bond, a
court is likely to find the posting or absence thereof to be a relatively insigni-
fi cantconsideration in this analysis.

The sovereign functions performed by the Speaker seem greater in weight and scope
than those performed by the state hospital superintendent in the Knox case, in

whi ch the court concluded the superintendent was a state officer under article XV,
section 7 based on his duties of receiving and di sbursing state nonies and bei ng
responsi ble for state property. Knox, 141 S.W2d at 700. Also, the neaningful sub-
stantive difference between subsections 9(a) and 9(b) favor the Speaker having a
termof office that is consistent with the fixed-by-Iaw discussion in Dorenfield
and Knox. See Dorenfield, 73 S.W2d at 87; Knox, 141 S.W2d at 700. Based princip-
ally on the sovereign function and fixed term consi derations and bol stered by the
Speaker's oath, we conclude the Speaker is likely a state officer for purposes of
i npeachnent under chapter 665.

As di scussed throughout, however, we are m ndful of the lack of guidance in both
the applicable enactnments and the case | aw anal yzing those provisions. Neither the
Texas Constitution nor our statutes provide a clear definition of “state officer”
for purposes of whether the President Pro Tenpore or Speaker is such an officer
for purposes of inpeachnent. Nor do those provisions provide or suggest clear

gui dance in this analysis.

Additionally, Texas cases do not answer whether the Speaker and President Pro Tem
pore are state officers for purposes of inpeachnment under chapter 665, and the
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cases discussing whether an officer is a state officer for purposes of trial and
removal fromoffice under article XV, section 7 are sinmlarly vague. In the end
the nost applicable cases provide only a multi-part analytical franework to ana-
I yzi ng whether an officeholder is a state officer subject to inpeachnent.

B. May the President Pro Tenpore and the Speaker be renpved fromoffice only as
provided in article XV, section 7 of the Texas Constitution?

*20 You next ask whether “state officers” are “subject to renoval only as provided
in Article 15, Section 7 of the Texas Constitution.” Request Brief at 1. Because
we have concl uded the President Pro Tenpore is not likely a state officer under
article XV, section 7 or chapter 665, we conclude he or she may be renmpved from

of fice by nmeans other than those prescribed in article XV, section 7 and chapter
665 (enacted pursuant to article XV, section 7). Because we concl ude the Speaker
is likely to be found a state officer, he may be renpved pursuant to article XV,
section 7. But as we explain below, he may al so be subject to | awful renoval by

ot her nodes.

As al ready described, article XV, section 7 of the constitution provides, “The Le-
gi slature shall provide by law for the trial and removal fromoffice of all of-
ficers of this State, the nodes for which have not been provided in this Constitu-
tion.” Tex. Const. art. XV, 8 7 (enphasis added). In contrast to the article XV,
section 2 list of officers over whose inpeachnent trial the Senate shall preside,
section 7 directs the Legislature to provide for “trial and renoval” of all of-
ficers of the state for whomthe constitution does not provide a node of renoval
ld. 88 2, 7.

The Legi sl ature enacted chapter 665 of the Governnent Code pursuant to article XV,
section 7. See Tex. Const. art. XV, 8 7 interp. commentary (Vernon 1993) (noting
that article 5961lof the Revised Civil Statutes-the predecessor statute to section
665. 007, Texas Covernnent Code-was enacted pursuant to chapter article XV, section
7). The Legislature provided that “state officers...may be rempved from an office
or a position by inpeachnment in the manner provided by the constitution and this
chapter [665].” Tex. Cov't Code Ann. § 665.002 (Vernon 2004). The plain | anguage
of section 665.002, then, authorizes inpeachnent under procedures provided in the
constitution and chapter 665 itself [FN22].

After setting out inpeachnment procedures in other sections of chapter 665, the Le-
gislature provided that “[t]he renedy of inpeachnent as provided in this chapter
is cunul ative of all other remedies regarding the i npeachnent or renoval of public
officers.” Tex. Gov't Code Ann. 8§ 665.007 (Vernon 2004). This provision acknow

| edges net hods of renoval of officers other than by the procedures for inpeachnment
under the constitution and in chapter 665, and nmakes cl ear that inpeachnent is cu-
nmul ati ve of such other nethods of renmpval. The Speaker acknow edges this in his
brief. In describing the duration of his termof office, the Speaker urges he “is
entitled to serve for the period to which [he was] el ected by the nmenbers of [the
House] underTex. Const. art. II1l, 8 9, unless the nenber is appropriately expelled
by the rel evant chanber or removed by inpeachnent or by another nmethod that may be
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enacted under Tex. Const. art. XV, § 7.” Speaker's Brief at 19. Because i npeach-
ment is curmulative, it is inherently not the exclusive authorized procedure for
renmoval of the Speaker or the President Pro Tenpore, regardl ess of whether they
are officers of the State.

*21 In addition to the renedi es authorized by article XV, the constitution all ows
each chanmber to expel a menmber if two-thirds of the chanber consents. See Tex.

Const. art. Il1l, 8 11 (“Each House may deternmine the rules of its own proceedi ngs,
puni sh nenbers for disorderly conduct, and, with the consent of two-thirds, expel
a menber, but not a second tine for the sane offense.”). Thus, articles Il and XV

refer to different remedies, one for |egislators and another for state officers,
respectively. This explains why the constitution contains a section on inpeachnment
and renoval in article XV, and an exclusion section in article Ill. See Red River
Nat'| Bank, 206 S.W 925 (courts presunme that words are included in an enact nent

pur posel y) .

Mor eover, chapter 665 of the Governnent Code seens to acconodate article 111 ex-
pul sion by providing that “[t]he renedy of inpeachnent as provided in this chapter
[665] is cunulative of all other renedies regarding the inpeachment or renoval of
public officers.” See Tex. Gov't Code Ann. 8§ 665.007 (Vernon 2004) (enphasis ad-
ded). If the Speaker were expelled fromhis House seat, it follows that he would
al so, effectively, be renoved fromthe Speakership because the Speaker nust be a
menber of the House. See Tex. Const. art. I1l, 8 9(b) (“The House of Representat-
ives shall, when it first assenbles, organize tenporarily, and thereupon proceed
to the election of a Speaker fromits own nenbers.”) (enphasis added). Sinmlarly,
if the President Pro Tenpore were expelled fromhis Senate seat, it follows that
he woul d al so, effectively, be renoved fromthe President Pro Tenpore position be-
cause the President Pro Tenpore nust be a nenber of the Senate. Id. § 9(a) (“The
Senate shall ...elect one of its nenbers President pro tenpore...").

Al so, the House or Senate night elect to “exclude fromoffice” a menber, including
one el ected Speaker or President Pro Tenpore, on the grounds that a menber has
been “convicted of bribery, perjury, forgery, or other high crimes.” See Tex.
Const. art. XVI, & 2 (“Laws shall be nade to exclude fromoffice persons who have
been convicted of bribery, perjury, forgery, or other high crinmes.”). As in the
case of expul sion, such an exclusion would seemto “exclude fromoffice” the
Speaker or President Pro Tenpore. See id.

For these reasons, if a Speaker were to be inpeached and convicted under chapter
665 and the constitution, the Senate's judgnment woul d appear to provide the con-
sequence of the inpeachnent conviction. Tex. Const. art XV, 8 7; Tex. Gov't Code
Ann. 8§ 665.002 (Vernon 2004). That consequence could include renoval fromthe
Speakership. Alternatively, the Speaker or President Pro Tenpore may be renoved
fromthose offices outside the scope of inmpeachnent, as a consequence of being ex-
pell ed or excluded as a nenber of the Legislature, or any other |awful node of

whi ch i npeachnent is cunul ati ve.

1. What is the Effect of Renpving the Speaker?
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You next ask:
*22 I f you conclude that...the Speaker of the Texas House of Representatives and
the President Pro Tempore of the Texas Senate are subject to renoval only by
i npeachnent or other trial and renoval proceeding under Article 15, Section 7
of the Texas Constitution, what is the effect of the inpeachnment of either of
these officers? That is, does inpeachment only renpve themfromthe |egislative
of fi ce of Speaker or President Pro Tenpore, or does it expel them from memnber-
ship in the House/ Senate in a manner different from and inconsistent wth,
Article 3, Section 11 of the Texas Constitution?

See Request Brief at 1.

First, as already noted, we do not conclude the Speaker or the President Pro Tem
pore may be renoved only be neans of inpeachnment under article XV, section 7.

Second, concerning the effect of inpeachnent, Texas Governnent Code, section
665. 002 provides that state officers may be inpeached in the nanner provided in
the constitution and chapter 665. Tex. Gov't Code Ann. 8§ 665.002 (Vernon 2004)
(enacted pursuant to article XV, section 7). That section also provides that an
“indi vidual nay be renoved froman office or a position by inpeachnent.” |d.

Article XV, section 4 of the Texas Constitution provides, “Judgnent in cases of

i mpeachnent shall extend only to renoval fromoffice, and disqualification from
hol di ng any office of honor, trust or profit under this State.” Tex. Const. art.
XV, 8 4. Therefore, if the Senate convicted the Speaker [FN23] on articles of im
peachnment and entered judgnent pursuant thereto, that judgnent could extend to re-
noval of the Speaker fromthat position

Not e, however, that the word “may” in section 665.002, and the word “extend” in
section 4 inply that while the Senate's judgnent can include renpoval and disquali -
fication of the inpeached officer, it does not inply that renoval and disqualific-
ation are required. See Spradlin v. JimWlter Homes, Inc., 34 S.W3d 578, 580
(Tex. 2000) (presum ng that the | anguage of the Texas Constitution is carefully
sel ected, courts construe its words as they are generally understood and rely
heavily onthe plain neaning of the constitution's literal text); see also Wb-
ster's Ninth New Col |l ege Dictionary 439 (1990) (defining “extend” as “to spread or
stretch forth...to stretch out to fullest length...to exert (oneself) to full capa-
city”). Therefore, a Speaker could be inpeached and convicted on articles of im
peachnment, but the judgnment against himcould provide a sanction | ess severe than
removal or disqualification. In other words, “inpeachnment” would not necessarily
renmove the Speaker fromthat state or |egislative office

I11. If the Speaker is Renmoved From Office, May the House El ect a New Speaker?

If the Speaker were renmoved fromthat office “by any | egal means” during a ses-

sion, you ask whether the House has the power to select a new Speaker or whether
it must “continue its operations in the absence of” a Speaker, “in apparent con-
flict with Article 111, Section 9 of the Texas Constitution.” Request Brief at 1.
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*23 W& | ook first to the Texas Constitution for guidance on this issue. W previ-
ously explained that the constitution provides for the election of a Speaker after
the House first assenmbles and tenporarily organi zes. The constitution is silent
about electing a Speaker at any other point.

Mor eover, as we al so di scussed, we nust give neaning to the textual differences

between article 111, section 9(a), which governs the President Pro Tenpore's el ec-
tion, and article Ill, section 9(b), which governs the Speaker's el ection. Subsec-
tion (a) expressly provides that the Senate may el ect a President Pro Tenpore at
multiple times. Tex. Const. art I1l, 8 9(a). But subsection 9(b) does not confer

the sane authority on the House in electing a Speaker. Id. 8§ 9(b). We nust presune
that the inclusion of that |anguage in section 9(a) and its om ssion from section
9(b) were deliberate and intended to have an effect. See Spradlin, 34 S.W3d at
580; Caneron, 618 S.W2d at 540; Red River Nat'l Bank, 206 S.W at 925. We cannot
read into section 9(b) any |anguage that the House may el ect a Speaker at other
times. See Danpbn, 781 S.W2d at 599. [FN24]

We also find nothing in any statute that authorizes the election of a new Speaker
if the incunbent Speaker is legally renoved. Section 302.001 of the Governnent
Code nmirrors article I1l, section 9(b), providing for the election of a Speaker
“[w] hen the house of representatives first convenes in regular session and a quor-
umis present and has been qualified.” Tex. Gov't Code Ann. 8302.001 (Vernon
2005). Although that section also purportedly pernmits the House to vote to defer

t he Speaker el ection, any such deferral--if constitutional [FN25]--expressly ap-
plies only to the initial election of a Speaker when the regular session first
convenes. |Id. Nothing in this section authorizes a Speaker election foll ow ngre-
noval of an incumbent Speaker.

In the absence of any constitutional or statutory directive on this point, sone
bri efs suggest that the House Rul es or House precedents could allow el ection of a
new Speaker in the event of a vacancy after the regul ar session commences.

[ FN26] Whet her t he House woul d extend these rules and precedents to hold a new
Speaker election in the situation you describe is, of course, a matter for the
House to decide in the first instance. We sinply note that we can find no Texas
authority that authorizes these practices.

We acknow edge that some briefs contend that the House al so has a Speaker Pro Tem
pore, whose office is not established by the constitution or statutes but by House
rule. You do not ask, and we do not address, whether the Speaker Pro Tenpore, who
is not elected by the House, becones Speaker if the Speaker is renoved fromthe
Speaker's office. Cf. Tex. Const. art. Ill, 8 9(a) (directing the President Pro
Tenpore of the Senate, in the event of a vacancy, to convene a Commttee of the
VWhol e Senate to el ect a new Li eutenant Governor). See generally Request Letter

*24 Finally, if the House were to proceed without a Speaker in the event of a va-
cancy, we do not agree with your suggestion that those circunstances woul d

“conflict with Article Ill, Section 9 of the Texas Constitution.” Request Brief at
1. Wth respect to the Speaker, article Ill, section 9 contains only one require-
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ment: that the House el ect the Speaker after it first assenmbles and tenporarily
organi zes. Tex. Const. art 111, & 9(b). That section says nothing about the
House's operations if the Speaker's office thereafter becones vacant.

I V. Does the Speaker Have Unlinmted Ability to Refuse to Recogni ze House Menbers?

You ask finally whether the House rules “effectively give the Speaker unlinited
ability to prevent his renoval (by sinply refusing to recognize nmenbers for the
required notions).” Request Brief at 1. The question asks this office to decide
matters that are internal to the House. [FN27] Moreover, the question would re-
quire this office--in violation of the constitutional separation of powers--to
construe House rules that have been adopted by the House in accordance with its

constitutional authority to “determine the rules of its own proceedings.” See Tex.
Const. art. 111, § 11.

Article Il, section 1 expressly prohibits any person in one departnent from exer-
cising a “power properly attached to either of the others” except as the constitu-
tion expressly permts. Tex. Const. art. Il, 8 1. Article Ill, section 11 of
theconstitution plainly del egates the determ nation of a chanber's rules of pro-
cedure to that chanber. See id. art. 111, 8 11. [FN28] Because of the constitu-

ti onal separation-of-powers doctrine, this office--a part of the Executive Depart-
ment - - historically has not construed a | egislative chanber's rules of procedure.
See Tex. Const. art. |11, 8§ 11; Tex. Att'y Gen. Op. No. H-55 (1973) at 4
(declining to construe House rules); [FN29]cf. Tex. Att'y Gen. Op. No. JC- 0501
(2002) at 4 (declining to consider whether proposed legislation falls within the
jurisdiction of a particular House conmittee because of the House's authority to
establish its own rules). Accordingly, this office will adhere to these precedents
and constitutional nmandatesin declining to answer questions requiring an Executive
Department ruling on House rules.

For the same reasons, this office will not review a parlianentary deci sion that
the Speaker nmmde in the nost recent |egislative session. Any such review as posed
by your request would require us to resolve fact questions, a task in which

thi soffi ce does not engage. See Tex. Att'y CGen. Op. No. GA-0446 (2006) at 18
(“Questions of fact are not appropriate to the opinion process.”).

SUMVARY

The Texas Constitution and state statutes are silent as to whether the Presid-
ent Pro Tenpore of the Senate and the Speaker of the House are “officers of
this State” for purposes of renoval from office under article XV, section 7 of
the Texas Constitution. Thus, any interpretation of this question nust be gov-
erned by court decisions. The Texas Supreme Court has issued one opinion and
adopt ed one opinion concerning article XV, section 7 renoval --the Dorenfield
and Knox cases. Although neither decision is a nodel of clarity, they are the
best authority avail abl e.

*25 In both Dorenfield and Knox, the courts found the officers in question--the
San Antoni o State Hospital Superintendent and a nenber of the Texas Revi ew Com
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m ssion--to be state officers. Although not purporting to lay out an exhaustive
list of potential factors, the two decisions exanined, inter alia, whether the
officials' offices were created by | aw, whether the officers perfornmed sover-
ei gn or governnental functions that affect the public as a whole and are con-
tinuing in theirnature, whether they served terms fixed by |aw, and whet her
they took constitutional oaths of office

Applying this analysis, we believe a court would likely conclude that the Pres-
ident Pro Tenpore of the Senate is not a state officer. Although the President
Pro Tenpore's office is created by | aw and requires a constitutional oath, the
office's relevant duties are primarily provisional in nature, having effect
only in the absence of the Lieutenant Governor, and the termof office is not
fixed by I aw

Applying the same analysis, however, a court would likely conclude that the
Speaker of the House is a state officer. The Speaker's office is created by the
Texas Constitution. The Speaker performs numerous sovereign and government al
functionsthat affect the general public, including the substantial and ongoing
statutory responsibility of serving as Joint Chair of the Legislative Budget
Board. The Speaker nost likely serves for a fixed term his tenure explicitly
begi ns when the House first assembl es and tenporarily organi zes, and, due to
hi s ongoi ng duties inposed by Iaw, nust continue until the next session com
mences. Finally, the Speaker takes the constitutional oath of office in addi-
tion to his oath as a House nenber.

The Texas Supreme Court has concluded that a Texas Revi ew Comni ssion nenber and
t he Superintendent of the San Antonio State Hospital are state officers. G ven
those hol di ngs, we believe a court would likely conclude that the Speaker's
substanti al sovereign and governmental functions affecting the general public
as a whol e exceed those exercised by the Texas Revi ew Commi ssion nenber and the
Superint endent of the San Antonio State Hospital and, as such, the Speaker is
an officer of the state

As a state officer, the Speaker is subject to i npeachnent under article XV,
section 7 of the Texas Constitution. But the fact that the Speaker can be im
peached under article XV, section 7 does not nean that inpeachment is the only
nmeans of renoving a Speaker.

At a minimm both the Speaker and the President Pro Tenpore are subject to ex-
pul si on under article Ill, section 11 of the Texas Constitution or exclusion
under article XVI, section 2 of the Texas Constitution. |ndeed, section 665.007
of the Governnment Code expressly provides that “the renmedy of inpeachment as
provided in this chapter is cunulative of all other remedies regarding the im
peachnment or renoval of public officers.” Tex. Gov't Code Ann. § 665.007
(Vernon 2004) (enphasis added). Accordingly, inpeachnent is not the only way to
renove a Speaker.

*26 |If the Speaker were inpeached, the Texas Constitution allows the inpeach-
ment judgnent to extend to, but need not include, renoval fromoffice or dis-
qualification fromholding office. And if the Speaker were legally renoved from
office, article Ill, section 9(b) of the Texas Constitution-- on its face-
-neither requires nor precludes the election of a new Speaker by the House
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Finally, this office will adhere to the Texas Constitution's separation of
powers doctrine and | ongstandi ng precedent in declining to answer questions re-
quiring an interpretation of Senate and House Rul es or questions regarding |e-
gislative parlianentary deci sions.

Very truly yours,
Greg Abbott
Attorney Ceneral O Texas

Kent C. Sullivan
First Assistant Attorney Ceneral

Andr ew Weber
Deputy Attorney CGeneral For Legal Counsel

Nancy S. Fuller
Chair
Opi nion Comrittee

Kynmberly K. O trogge
Assi stant Attorney General
Opi nion Committee

[FN1]. See Letter and Brief from Honorable Janes L. Keffer, Chair, Committee on
Ways and Means, Texas House of Representatives, joined by Honorabl e Byron Cook,
Chair, Committee on Civil Practices, Texas House of Representatives, to Honorable
Greg Abbott, Attorney General of Texas (June 18, 2007) (available at ht-
tp://ww. oag. state.tx.us) [hereinafter Request Letter and Request Brief, respect-
ively]l]. Al letters and briefs received by the Ofice of the Attorney General and
cited herein are on file with the Opinion Comrittee.

[FN2]. We capitalize “Speaker” and “President Pro Tenpore” throughout this opinion
because those ternms are capitalized in the Texas Constitution. See Tex. Const.

art. 111, 8 9. The only exception should be when those words appear in a quotation
wi t hout capitalization.

[FN3]. Representative Pitts contends that only officers listed in article XV, sec-
tion 2 are subject to inpeachnent, citing Attorney General Opinion O 898. See
Brief of Honorable JimPitts, Vice Chair, Commttee on Government Reform Texas
House of Representatives, at 4-5 (Aug. 3, 2007). This position, however, is not
consi stent wi thKnox v. Johnson, in which the court considered article XV, section
7. See Knox v. Johnson, 141 S.W2d 698 (Tex. Civ. App.--Austin 1940, wit ref'd).
Knox concl uded that the “language necessarily conprehends, in addition to those

ot herwi se specified in the Constitution itself, not only all officers of the State
then provided for, but in addition those authorized by the Constitution to be
thereafter created by the Legislature.” Id. at 701; see also Tex. Att'y Gen. Op.
0898 (1939) at 3. Attorney General Opinion O 898 eval uates inpeachnent generally
and does not focus on the scope of article XV, section 7. See generally Tex. Att'y
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Gen. Op. No. O 898 (1939). Mreover, neither article XV, section 7 nor Attorney
General Opinion No. O 898 establish that the phrase “officers of this State” as
used in section 7 is limted to the officers specifically nentioned in section 2.
In fact, because the nodes of inpeachrment for the officers listed in section 2 are
described in the constitution itself, the |anguage and substance of section 7
woul d be unnecessary and superfluous if it were limted to the officers listed in
section 2.

[FN4]. See Brief of Honorable Tom Craddi ck, Speaker of the Texas House of Repres-
entatives, at 9-12 (rec'd July 20, 2007) [hereinafter Speaker's Brief].

[FN5]. See also Brief from Honorable Charlie Geren et al., Vice Chair, Conmittee
on Licensing and Admi nistrative Procedures, Texas House of Representatives, at 2-3
(Aug. 3, 2007) [hereinafter Geren et al. Brief].

[FN6]. See Geren et al. Brief at 3.

[FN7]. Brief fromMirio X. Perez, State Chair, Commobn Cause of Texas, at 1 (July
31, 2007) [hereinafter Perez Brief].

[FN8]. Brief from Rayford Price, Rayford Price & Assocs., at 2 (Aug. 11, 2007)
[ hereinafter Price Supplenental Brief].

[FN9]. See Geren et al. Brief at 16.

[ FN10]. We use the terns “officer(s) of this State,” “officer(s) of the State,”
and “state officer(s) ” interchangeably except where the context clearly refers to
one or the other.

[FN11]. A state officer appears to be a kind of public officer. There are other

ki nds of public officers, such as county officers and city officers. See, e.g.,
Travis County v. Jourdan, 42 S.W 543, 543 (Tex. 1897) (distinguishing county of-
ficers fromstate officers); Goodwin v. Harrison, 66 S.W 308, 308 (Tex. Civ
App.--Fort Worth 1902, no wit) (referring to a “public officer of the county”);
see also, e.g., WIlis v. Potts, 377 S.W2d 622, 629 (Tex. 1964) (concluding that
a city councilmn is a nmunicipal officer unless he is enforcing the general crim
inal laws of the state, at which tine he acts as a state officer); City of Wchita
Falls v. Lewis, 68 S.W2d 388, 389 (Tex. Civ. App.--Fort Worth 1933, writ disnid)
(referring to a “public officer of the city”);cf. Al dine Indep. Sch. Dist. v.
Standl ey, 280 S.W2d 578, 585 (Tex. 1955) (referring to a “public officer of this
state”). Two cases, Knox v. Johnson and Dorenfield v. State ex rel. Allred, do not
di stinguish a “public officer” froma “state officer” and use authorities discuss-
ing “public officers” in their analyses of who is and who is not a “state of-
ficer.” See Knox, 141 S.W2d at 700; Dorenfield v. State ex rel. Allred, 73 S.W2d
83, 86-87 (Tex. 1934). Presunmmbly, that is because a state officer is a public of-
ficer. As noted, however, not all public officers are state officers; sonme public
officers are city or county officers.

[FN12]. In the opinion process, we cannot “disregard the plain | anguage of the
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statute” nor can we “ignore or overrule judicial decisions.
No. GA-0563 (2007) at 5-6.

Tex. Att'y Gen. Op.

[FN13]. Although the Geren et al. Brief relies on this dicta for the proposition
that the Speaker is not a state officer subject to inpeachnment, that brief does
not simlarly rely on that dicta for the proposition that “the State Constitution
may fail to give the legislative body control over its own nenbers.” Diffie v.
Cowan, 56 S.W2d at 1101; Geren et al. Brief at 2-3. Clearly, there are reasons to
guestion the analytical validity of this dicta.

[ FN14]. The Knox court also considered it significant that the superintendent's
salary was fixed, and not subject to change by the Board of Control. Knox, 141
S.W2d at 700. Because the Speaker does not draw a salary as Speaker, this partic-
ular criterion does not bear on our analysis.

[FN15]. For this reason, In re Texas Senate further rebuts the contention that the
Speaker's duties enconpass no authority beyond the ordi nary scope of a House of -
ficer. See, e.g., Geren et al. Brief at 11 (“There is no power that has been given
the current Texas Speaker that would result in revising the definition of a state
of ficer under our Constitution so as to now include the Speaker.”); Price Suppl e-
mental Brief at 2-3 (contending that none of the Speaker's added duties are
“inconsistent with a speaker's role as a House officer and none give him
‘sovereign duties' that would nmake hima state officer” under article XV, section
7 of the Texas Constitution).

[ FN16] . Dorenfield did not consider whether the Speaker or President Pro Tenpore
were state officers and, consequently, did not apply this standard to their of-
fices. As a result, we cannot deternine whether the court would have considered
article Ill, 8 11 expulsion as constituting another *provision..mde for renoval.”
See Dorenfield, 73 S.W2d at 86; see also Tex. Const. art. Il § 11

[ FN17]. The Speaker suggests this statutory provision may unconstitutionally ex-
pand the tine during which the House nay sel ect a Speaker. That determination is
not necessary to resolving the questions presented. Therefore, we do not eval uate
the constitutionality of that provision.

[ FN18]. See Speaker's Brief at 13-20; Speaker's Supplenmental Brief at 6-11; Keel
Brief at 3 n.1; Brief from Honorable Bill Callegari, Chair, Conmmittee on Govern-
ment Reform Texas House of Representatives, at 1-2 (Aug. 3, 200[7]); Brief from
Honor abl e Ji m Jackson, Texas House of Representatives, to Honorable Greg Abbott,
Attorney General of Texas, at 2 (July 30, 2007).

[ FN19]. The argunent al so does not acknow edge the ongoing duties required of the
Speaker after the adjournnment of the regular |egislative session.

[ FN20] . The Speaker of the House was not added to the |ine of those officers des-
ignated to succeed the Governor until 1959, when the Legislature adopted Govern-
ment Code section 401.023(a). See Tex. Const. of 1876, art. Ill, 8 9(a), art. 1V,
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8§ 16(c) (original version available at http://

tarlton. | aw. utexas. edu/ constitutions/text/1876i ndex. htm); Tex. Gov't Code Ann. §
401.023(a) (Vernon 2005); Act of May 8, 1959, 56th Leg., R S., ch. 232, § 3, 1959
Tex. Gen. Laws 527, 527 (enacting 401.023"s predecessor); see also Tex. Gov't Code
Ann. 8 401.022 (Vernon 2005) (defining “unavail able”). Under Government Code sec-
tion 401.023(a), the Speaker exercises the powers and di scharges the duties of the
of fice of Governor if the Governor, Li eutenant Governor, and President Pro Tenpore
of the Senate are unavail able. See Tex. Gov't Code Ann. § 401.023(a) (Vernon
2005) .

[ FN21]. Al so, as addressed earlier, an argunent could be nmade that section 302.001
is unconstitutional to the extent it differs fromor alters article Ill, section
9(b). As noted above, we decline to opine on that question at this tine.

[FN22]. See Brief from Rayford Price, Rayford Price & Associates, at 2-3 (July 23,
2007) [hereinafter Price Brief] (contending that, because the inpeachnent process
requires both chanbers to take sone action, the situation could arise in which

t heHouse votes to inpeach its Speaker but the Senate does not convict, |eaving the
House in a difficult situation); accord Geren et al. Brief at 7. The Speaker con-
tends that “nothing in the Constitution requires an inpeached Speaker to be tried
by the Senate.” Speaker's Supplenmental Brief at 13. The Speaker's assertion does
not conport with article XV or chapter 665 of the Governnent Code. Article XV,
section 7 authorizes the Legislature to establish nodes of renmpval-including im
peachnent-for officers not listed in article XV, section 2. Pursuant to that au-
thority, the Legislature enacted section 665.002 of the Governnent Code. That
statute provides for “inpeachnent in the nmanner provided by the Constitution and

[ Chapter 665]." Under both provisions, an inpeached Speaker would be tried by the
Senate. See al so Ferguson v. Maddox, 263 S.W 888, 890 (Tex. 1924) (stating that
in mtters of inpeachnent, each chanber has “separate plenary power and jurisdic-
tion inrelation to matters of inpeachnent: The House the power to ‘inpeach,’ that
is, to prefer charges; the Senate the power to ‘try’ those charges.”). See gener-
ally Tex. Att'y Gen. Op. No. 0-898 (1939) at 3-4 (further detailing inpeachnent
procedures). Under section 665.021, therefore, state officers who are subject to

i npeachnent under chapter 665 are tried by the Senate.

[FN23]. We reference only the Speaker, and not the President Pro Tenpore, in the
di scussi on concerni ng i npeachnent because the President Pro Tenpore is not subject
to i npeachnent.

[FN24]. One brief posits that “the plenary power given the House over its own af-
fairs by sections 8, 9, and 11 of article Ill of the Texas Constitution” confers
authority to remove the Speaker and el ect a new Speaker at any tine. Geren et al
Brief at 13. But none of the three provisions cited grants authority to elect a
Speaker at any time other than after the House first assenbles and temporarily or-
gani zes. Tex. Const. art Ill, 8 9(b). Section 8 appoints the House as “the judge
of the qualifications and election of its own nenbers. ” Id. 8 8 (enphasis added).
This authority regarding elections to nenbership in the House in no way addresses
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the election of the Speaker. As noted, section 9 is the only section in article
1l that speaks to this question, and it provides for a Speaker election after the
House first assenbles and tenporarily organizes. Id. §8 9(b). Section 11 generally
permts each House to “deternine the rules of its own proceedings.” Id. § 11. But-
this general authority regarding House affairs cannot trunp the specific mandates
of section 9 dealing with the election of the Speaker. San Antoni o & Aransas Pass
Ry. Co. v. State, 128 Tex. 33, 42, 95 S.W2d 680, 686 (1936) (explaining construc-
tion canon that specific constitutional provisions control over general ones); By-
ers v. Patterson, 219 S.W3d 514, 522 (Tex. App.--Tyler 2007, no pet.) (sane). Fi-
nally, as we previously acknow edged, section 11 does give the House authority to
expel a menber-- even one who occupies the Speaker's office--but nothing in that
cl ause addresses the election of a new Speaker in that circunstance

[ FN25] . Again, we express no opinion on the constitutionality of this deferred-
el ection provision.

[ FN26] . For exanple, Representative Callegari states in his brief that, although
he believes that article Il1l, section 9(b) identifies the only “tenporal juncture
where it is appropriate for the House to el ect a Speaker,” he also believes that
t heHouse may adopt rules to anticipate a Speaker's “unantici pated departure” be-
cause of “death, illness, or even resignation.” Callegari Brief at 1-2. See al so
Price Brief at 4 (suggesting that future House rules could provide for replacenent
of renopved Speaker); Pitts Brief at 8-9 (relying on parlianmentary manuals for pro-
position that the House nay el ect a new Speaker in the event of a vacancy).
And several briefs recount occasions when the Speaker's office becane vacant
m d- sessi on and the House el ected a new Speaker to fill the vacancy. See, e.g.
Speaker Brief at 32 (citing md-session speaker elections in 1846, 1857,
1861- 63,1909, and 1972); MCall Brief at 4 (citing 1871, 1909, and 1972 mi d-
session elections); Geren et al. Brief at 8-9 (sane). These briefs do not,
however, cite any constitutional or statutory provision that specifically au-
thori zed those el ections.
We also note that there are several instances in which a new Speaker has been
el ected after a Speaker resigns. See, e.g., HJ. of Tex., 62d Leg., 2d C. S.
3-32 (1972) (Speaker Price elected after Speaker Mitscher resigned); H J. of
Tex., 31st Leg., 1st C. S. 6-7 (1909) (Speaker Marshall elected after Speaker
Kennedy resigned); HJ. of Tex., 12th Leg., R S., 1480, 1484 (1871) (election
of Speaker Sinclair follow ng adoption of resolution that Speaker's office was
vacant).

[FN27]. See Brief from Honorable Jodi e Laubenberg, Vice-Chair, Conmittee on Public
Heal t h, Texas House of Representatives at 1 (Aug. 3, 2007) (arguing political
reasons for attacks on Speaker Craddick); Brief from Honorable Dan Flynn, Texas
House of Representatives, to Honorable Greg Abbott, Attorney Ceneral of Texas, at
1 (July 25, 2007).

[FN28]. See also Brief from Honorable Terry Keel, Parlianentarian, Texas House of
Representatives, at 2-3 (July 20, 2007). As Parlianentarian Keel explains, the
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House adopts its rules at the beginning of each session and shoul d debate public-
policy considerations, |egal argunments, and practical consequences at that tine.
Id. at 4.

[FN29]. See also Brief from Honorable Warren Chi sum Chair, Commttee on Appropri-
ations, Texas House of Representatives, at 1-2 (July 20, 2007) (stating that the
Attorney Ceneral is being asked to construe rules, which he should not do); Cal-
legari Brief at 1 (stating that “as a matter of propriety and | egislative prerog-
ative,” the Attorney Ceneral should | eave the issue to the appropriate chanber to
resol ve); Laubenberg, Brief at 1 (stating that a chanber should “shoul der the re-
sponsibility for” its own rules).

Tex. Atty. Gen. Op. GA-0584, 2007 W. 4414817 (Tex.A G)
END OF DOCUMENT
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